RESTRICTED

GENERAL AGREEMENT ON © 76140
TARIFFS AND TRADE 19 Naweh 1987

Limited Distributicon

WORKING PARTY ON THE FREE-TRADE AREA AGREEMENT
BETWEEN ISRAEL AND TEE UNITED STATFS

Report

l. The Working Party was established bv the Councii on 10 QOctobher 1985
"to examine the Arrvement on the Establishment of a Free-Trade Avea becween
israel and the United States signed on 22 April 1985, in the light of the
relevanr!t provisions of the Gererazl Agreement, and to report to the
Ceouricil"”.

2. The Working Party met on 16 Qctober and 10 December 1986, 5 February
and 13 March 1987 under the chairmanship of Ambassader A. Oxley
{Australia). 7t had available a communication from the delegntions of
Tsrzel and the United States (L/5862), together with the text of the
Agreement, as well as the replies to questions which had been asked hv
contracting parties (L/6019).

1. General statements

3. The representative of the United States recalled that, after signing
the Agreement on 22 April 1%85, the two parties had informed the

CATT Council on 1 Mav 1985 (C/M/187). The Agreement was formally notified
to the GATT on 29 August 1985, upon conclusien of the ratification process
(1./5862). The Free-Trade Avrea Agreement fulfilled the aims of both parties
that it must fully meet the requirements of GATT Article XXIV in that:

1) it was to eliminate duties and other restrictive regulations of
commerce on substantially @1l trade between the United States and Israel:
{ii) the elimination of barriers and liberalization of other practices
would be nccomplished within a period of ten vears, consistently with the
"reasonable lergth of time" requirement of Article XXIV:5(c); (iii) duties
and other regulations of commerce under the Agreement were not higher or
more restrictive than those which existed prior to the formation of the
free~trade area, and ne new barriers would be created by it; (iv) the
parties had responded te all GATT notification and consultation
requirements and had answered in detail the questicns posed by
contracting parties. Cutlining the provisions of the Agreement, she
emphasized that the restrictive effects of non-~tariff barriers in areas
such as licensing, subsidies and government procurement had been either
eliminated or significantly reduced on a reciprocal basis. The Agreement
was modelled on the criteria outlined in Article XXIV and, from a legal
drafting standpoint, it relied on the framework and the rights and
obligations of the GATT. 1In certain areas it enhanced GATT obligations
with additional disciplines, e.g. the infant-industrv and
baiance-of-payments provisions and the provisions on specific duties. It
addressed certain issues that were subject tc GATT Agreements, e.g.
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licensing, government procurement and export subsidies. It also contained
provisions on transparency, consultation, dispute settlement and rules of
origin, and it reaffirmed bilateral and multilateral trade commitments.
Her authorities believed that the Agreement was fully consistent with the
GATT and that it significantly liberalized trade.

4. The representative of Israel shared the view of the representative of
the United States that the Agreement was fully consistent with the spirit
and the letter of Article XXIV of the General Agreement. He recalled that
his country had ncw entered into free-trade agreements with both the
European Economic Community and the United States in the context of a
policy of trade liberalization and of economic integration under the
provisions of Article XXIV. He noted that in 1985 some 65 per cent of his
country's trade had been with these two partners. Israel viewed this
Agreement as part of its overall policy of ensuring market access on a
reciprocal basis to its trading partmers. On entry into force of the
Agreement, duties on 43.2 per cent of 1984 bilateral trade between Israel
and the United States were zero-rated and this would rise to 58 per cent by
1 January 1989. Thus the schedule for duty elimination conformed fully
with the requirements of Article XXIV. His country's status as a less
developed ration was recognized in the Agreement, specifically-in its
preamble and in its provisions on infant-industry protection and in
Israel's commitment (annexed to the Agreement) to accede to the Subsidies
Code. Israel's exports to the United States would also continue to enjoy
GSP treatment. However, the Agreement offered a wider zero-rated product
coverage than the existing GSP scheme. He also stressed that the free
market access granted by the Agreement was of a contractual nature and
could not be affected by any kind of competitive need limits or graduation
provisions, except temporary safeguard action under the provisions of its
Article 5. He trusted that in the usual pragmatic spirit of the GATT the
conclusion would be reached that the Free-Trade Agreement conformed with
the provisions of the General Agreement and that it contributed to the
growth of the internatiornal trading system.

5. The representative of a group of countries thought the Agreement broke
new ground in that it established a free-trade area between countries which
were neitner close geographically nor had historical trade links. He
recalled that his authorities had entered into a similar agreement with
Israel, which had been notified to and examined in the GATT.

6. Another member of the Working Party stated that one of the key
questions to be addressed by the Working Party was whether the Agreement
provided for the elimination of duties and other restrictive regulations of
commerce on substantially all the trade between the two parties. While the
Agreement was clear on the ‘elimirnation of tariffs, it was not equally so
for other restrictive regulations of commerce. In accordance with the
general principles of the GATT and of its Article XXIV:4, this question
should be viewed from the point not only of increasing trade in traditional
items but also of creating new areas of trade. Both these aims appeared
capable of being thwarted by Article 6 of the Agreement, which allowed the
maintenance of import restrictions based on agricultural policy
considerations. Non-tariff measures, now one of the major problems of
world trade, particularly with respect to agricultural products, deserved
special attention in the Working Party. He also suggested that, since
elimination of trade barriers would take place over at least another eight
years, the two parties should submit regular reports to the GATT on the
operation of the Agreement.
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appeared to be one of the more comprehensive to be examined under

Article XXIV and that, on the whole, it mer the requirements of that
Article. The duties and other restrictive regulations of commerce, taken
together, did not appear to be higher or more restrictive as of 1 January
1995 and all major sectors appeared tc be substantially covered by the
Agreement. He also appreciated the full documentation and written replies
provided, but reserved his country's rights in the context of the
Agreement.

7 Another member of the Working Party thought that the Agreement

II. Questions and replies and other commerts

8. In reply to questicrs from members of the Working Party, the parties
tc the Agreement gave additionzl informationm on the ways in which the
Free-Trade Agreement went beyond various GATT provisions, on the background
to the rules of origin, on the relaxation of offset requirements, on the
progress made under the Declaraticn on Trade in Services ennexed to the
Free~Trade Agreement, on bilateral agricultural trade between the parties,
and on bilateral trade in the first vear of operation of the Agreement (see
Spec(86)57, paragraphs 9, 10, 13, 14, 17, and Spec(87)1, paragraph 2).

9. With reference to GATT Article XXIV:4, several members of the Werking
Party enquired about the possible detrimental effects of the Free-Trade
Agreement on third parties and on competitive relationships generally, and
asked for an elaboration of the answer to Question 3 regarding possible
compensatory adjustments and the rights and obligations of contracting
parties in this connection.

10. The parties to the Agreement stated that they did not see the
Agreement as anything but trade fazcilitating and not as detrimental to
third parties. No assessment had been attempted of expected trade creation
or diversion. In any case, contracting parties' GATT rights with respect
to such possible detrimental effects were not affected by the Agreement.
The representative of the United States added that it was her delegation's
view that the crux of this question was the relationship between Article
XXIV and other GATT Articles, and that this was not a question for this
Workinrg Party tc examine. ’

11. In reply to one member of the Working Party, the parties to the
Agreement explained that, owing to the nature of non-tariff measures, which
are difficult te quantify, a schedule for their liberalization or
elimination had not been established. Instead, afrer reviewing existing
barriers, procedures had been specified in the Agreement for their
liberalization, in some cases going bevond what was provided for under the
GATT, e.g. on licensing, government procurement, and balance-of-~payments
exceptions. Also included in the Agreement were provisions for
consultation in the Joint Committee on barriers that might arise in the
future. It would be difficult to make a list of measures that were to
remain in existence. In any case, the procedures had been put in place in
the Agreement fer dealing with non-tariff measures. Furthermore, Israel
did not figure prominently in the documentation on other non-tariff
measures of the Group on Quantitative Restrictions and Other Non-Tariff
Measures. Its balance-of-pavments restrictions were subject to examination
in the GATT, and its agricultural planning policy was in conformity with
Article XI. Roth types of restrictions were, therefore, exceptions
permitted under Article XXIV:8(b). As concerned the United States, the
main restricticrs to remain in place were those under Secticu 22 of the
Agricultural Adjustment Act, justified under a GATT waiver, and which only
affected Israel's exports of cheese.
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12. The same member emphazized that the Vorking Party had to assess the
conformity of the Free-Trade Agreemert wi.th the provisions of

GATT Article XXIV and that, in the absence of a list of restrictions to
remzin in effect, his delegaticn would have to reserve its position in this
respect.

i3. In reply to questions from several members of the Working Partyv, the
parties to the Agreement recalled that, before entrv into force of the
Agreement, agricultural trade between their two countries had been a
relatively small proportion of overall bilateral trade and was conducted in
conformity with the Ceneral Agreement. By their nature Israel's experts,
mainly perishables, would not find an important market in the

United States. Most agricultural imports were already zero-rated for duty
purposes; in boch countries and not subject to non-tariff barriers. The
latter was expected to remain the case, while duties would all be
eliminated. It was true that the Agreemert provided for retaining certain
existing measures, mainly under Section 22 of the United States
Agricultural Adjustment Act, and {or taking such additional measures as
might seem necessery, e.g. in the context of a domestic price support
system. However, neither party anticipated that such measures would ever
affect a large proportion of their biiateral trade.

14. One member questioned the statement about the perishability of
agricultural products heving such a major impact on their tradability.
This was not his country's experjience. Furthermocre, tecknological
developments were continually extending the range and the storage life of
perishable products traded worldwide.

15. With regard to the questicn of the compatibility of the Free-Trade
Agreement as a whole with the relevant provisions of the General Agreement,
two delegations noted that the Free-Trade Agreement contained a number of
provisions, particularly with respect to trade-related performance
requirements relating to investment and trade in services, which lay beyond
the scope and jurisdiction of the General Agreement, and reserved their
rights in this regard.

16. The parties to the Agreement noted that the provisions referred to the
twe delegations did not affect the compatibility of the Agreement with the
relevant provisions of the General Agreement, in particular Article XXIV.
The representative of the United States also noted that the Montevideo
Treaty examined in 1960 by the GATT had also contained provisiors on
investment and services and that the panel report on the Foreign Investment
Review Act advpted by the GATT Council in 1984 ruled on trade-related
investment measzures.

III. Compatibility of the Agreement with the relevant provisions of the
Gereral Agreement

17. Cpening the discuxsion under this heading, the representatives of
Israel and the United States believed that it cculd be clearly stated that
the Agreement created a free-trade area fully compatible with the General
Agreement and, in particular, with Article X¥JV. It eiiminated duties and
otlier restrictive regulations of commerce on substantially 211 trade
hetween the parties. The elimination of barrviers ard liberalization of
other practices would be accomplished within a period of ten years, that is
"within a reasonable length of time". Duties and other regulations of
commerce under the Agreement were not higher or more restrictive than those
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which existed previcusly. K¢ new harriere uveull Le created. The Agreement
would encure that trade between Isreel and the United Staces rock place
under cordiltions of fair competition, without u: d

3ing barriers to the trade
of other contracting parvies. Furthermore, it chould nct be presumed that
the Agreement would be used to divert trade to the detriment of thiru
countries. The Agreement was in nc sense provisicpnal or inccmplete but a
defin:tive establishment of a ftree trade are: under Article XXIV,

paragraph 7(a). There was, however, an {rtervening period betwecr entry
into {evce and tke complete eliminatien ¢f dutias and other libers?izarion
on substantially all the trade.

'8, One membher cf the Working Party thought that the Agreement was cene of
the more comprehensive te be exarined undev the Ga1TT and that, on the
whele, it apresred to meat the requirements of Articie XXIV.

19. Other members of tte Working Par:zy noted that the Free-frzde Agreement
was an earnest attempt *o meet, in many areas, the criteria cutlined in
Article XXIV. 1t was, for example, clear on the steps tc he taken to
eliminate the tariffs between the two parties. However, there were
questions as to the conformity with the requirements of Articie XXIV, of
the Free-Trade Agreement's provisions for eliminrsting nen-tarif{ barriers
and the timetable thereof.

20. Scme member: of the Working Party expressed concern thist the
procedural provisions en notice and censultation in paragrephs 1(b) and (2)
of Article 18 cf the Free-Trade Agreement might wmakse it difficult for one
cr other ¢f the parties to reduce bLarriers to tlie trade of third parties.
Another member, however, saw Article I8 c¢f the Agreement cs one of its
positive features. Loocked at realistically, it was the weakest formulation
pessible of the concert oi preference emhodied in & iree-trade afre=ment
and one which did rc! stand in the way of broader developments.

21. Scme member: of the Working Partwy expressed concern over what appeared
to be a general and open-ended excention of egriculture provided feor iun
Avticle 6 of the Free-Trade Agreement, allowing the maintenance of existing
and implementatiorn ¢f additioral restricticns, other than duties, hased on
agricultural prlicy cenziderations. This raised coubts as to the
elimination cf “ether restrictive regulaticns of commerce' on
"substantially alil the trade"” between the parties tc¢ the Agreement in both
quantitacrive and qualiritative feuvms.

22, Ore membar stated that Article 6 of the Tree-Trade Agreement did net
appear te further the purpose of Article XXIV, which was to provide the
poelitical mechanism to maxe faster progress towards the goals of the
General Agreemenrt than might be peseible in a truly multilateral framework,

23. (Cne member considered that the existence cf Article 6 of the
Yree-Trade Agrecement made it difficuls to reach 2 *udgement on the
cerformity ¢f the Agreemert with the provisions «f Article NXiV., That
nemlier said tha* the Free~Trade Agreement nweuld have been wore in keeping
with the previsions of Articice XNIV Iif Articic 6 had nmet been sncluded.
Furthermore, thi: cuestion sheuld be viewed in the context of the Funta
del Este Declaration which recognized the urgent need to achieve greater
likeralivation ot trade in agriculture and bring All memcuves affecting
impert access under strengpthened and mere operationally eflfective GATT
rules ard disciplines.
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24, Scme members of the Working Party called upcan the parties to the
Free-Trade Agreement to give assurances on the one hand that the United
States, in bringing such a provision before CATT contracting parties, was
not seeking to extend the provisions of the waiver granted te it in 1955 in
order to apply Section 22 of its Agricultural Adjustment Act, on the other
that israel was rct endeavouring to attract such a waiver to itself. Some
members stated that, notwithstanding the provisions of Article 6 and the
possible conclusions of the Working Party, in their view the Free-Trade
Agreement in ro way affected the termc of the United States waiver.

25. Some members of the Werking Party, in view both of the length of the
trancitional period and cof the doubts that subsisted in their minds as to
the conformity of the Free-Trade Agreement with Article AXIV, suggested
that the parties te the Agreement be requested to report regularly u-ntil
the end of the trarsitional period on the operation of the Agreement. Some
members thought that reporting should continue beyond the transitional
reriod, particularly in view of the provisions of Article 6 of the
Free~-Trade Agreement. One delegation further stated with reference to the
views expressed in paragreph 15, that a special monitering of the
implementation ol the cbligations assumed by the Parties could be necessary
in regard to the surveillence of this free~trade agreement. Such monitoring
cculd be achieved through permanent annual reperts to the Council. Members
reserved their rights under the General Agreement.

26. The representatives cf Israel and the United States reiterated their
beliei that the Free-Trade Agreement was fully in cornfermity with the
General Agreement and the provisions of its Article XXIV and noted that
other delegations agreed that this was one of the most comprehensive
agreements teo be broughtr under Article XXIV. It was not the intention, in
Article 6 of the Free-Trade Agreement, to exclude a whole sector from the
scope of the Agreement, nor did it do so. The representative of the United
States stated that the intention in the provisions of Article 6 wes to
preserve her country's rights under the Waiver Granted in Connection with
Import Restrictions Imposed Under Section 22 of the United States
Agricultural Adjustment Act {of 1923) as Amended, but not to extend them.
The representative of Israel stated that the intention in the provisions of
Article 6 was not to atrtract to Israel a2 waiver like the United States
Section 22 waiver. The parties to the Free-TIrade Agreement believed that
the transitional period of ten years was =cd unduly long by the standards
of other such agreemerts and, in anv case, mcst oi the elimination and
liberalization of duties would have occured after four vears of coperation
of the Agreement. They said that thev could zccept starndard reporting
procedures during the transitioral period. As te reportiug heyend the
transitional period, theyv believed that they shculd foliow the same
practices as other regicral agreements.

27. At the conclusion of its examinaticn oi the Agreement, the Working
Partv ncted the views expressed by members and that they veserved their
rights urder the Genrneral Agreemert. 1t therefere telt that it should Iimit
irseif tc reporiing the opinions expressed during ifs discussions. It
apreed to ferward this report to the Council and recommended that the
CONTRACTING PARTLES invite the parties tc the Agreement, consistent witch
normal GATT procuice, ta furnish reports on the operation of the Agreerent
biennially until such time as its provisions have been fully implemented.



